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EDITORIAL NOTES. 


Wittetts v. Eart, 53 N. J. L. (24 Vr.) 270, suggests a new difficulty 
in connection with the mechanics’ lien law. A house was erected by 
contract on lands of a married woman. The contracts were executed 
by the husband in his own name and were duly filed. The court 
speaks of them as made by the husband as agent of the wife. The 
suit seems to have been brought by a material man claiming a lien. 


The defendant insisted that the filing of the contract protected the 
land against any lien, except that of the contractor. The court held 
that it did not. The argument of the court was that the object of the 
proviso for filing the contract was to notify all persons other than the 
contractor that they cannot rely upon a lien, and that for this purpose 
there must be some means by which the parties can discover that there 
is a contract filed; this can only be by learning some fact which shall 
furnish a clue to their search for the contract; this fact must be the 
name of the owner; building contracts do not usually describe tie 
location; the name of the owner is the most notorious and the most 
siguificant fact by which a contract can be connected with the build- 
ing to be erected under it, and the owner is the person most interested 
in having the contract filed. For these reasons it was concluded that 
persons about to furnish materials must search for a contract in the 
name of the owner, and if they find none they are at liberty to count 
upon alien. The court went on to say that a contract not made in his 
name would not be, strictly speaking, a contract in writing, because if 
it does not indicate the parties it does not show the essentials of the 
contract. 

It will be observed that the court treats the contracts as made by 
the husband as agent of the wife, and in this view of them says that 
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since they did not indicate the parties, they were not the real con- 
tracts and were not the contravts in writing required by the statute. 
The decision is that the filing of a contract made by an agent in his 
own name is not sufficient to protect the land against liens. The court 
does not allude to the fact that the erection of a building by a husband 
on the lands of his wife, whether by contract or not, will, unless she 
files a dissent, subject the wife’s land to alien. Nor yet to the fact 
that the erection of a building by any man on the land of another 
with his consent in writing, will subject the land, as well as the build- 
ing, toa lien. The question may well arise whether the man who can 
create a lien on the land cannot also, by filing the contract under 
which the lien is created, limit the benefit of the lien to the person 
with whom the contract is made. When the building is erected on 
the land of a stranger with his consent not on record, there is the dif- 
ficulty of notice suggested by the Supreme Court; but in the case of 
lands of married women there is no such difficulty. The policy of the 
lien law is to make them liable for debts contracted by the husband for 
buildings erected thereon, unless a dissent in writing is filed, and it is 
not too much to ask all persons to search in the name of the husband 
for contracts when, having searched for and not found the wife’s dis- 
sent, they are advised that the husband has power to create a lien on 
the land. It.has been the custom of good lawyers, before looking for 
contracts, to search the book of “ wife’s objections,” and it has been 
generally understood at the bar that the husband’s contract protected 
the land which his erection of a building charged with a lien. 

The recent decision of the Supreme Court, as we have said, does 
not allude to the question here suggested, and this decision is based, in 
part at least, upon the fact that the husband was acting as agent for his 
wife, and that the real parties to the contract were not disclosed by 
the writing. It would be interesting to know what the decision of the 
court would be if the contract was made by the husband in his own 
name for himself and not for his wife, but with her consent either actu- 
ally given or presumed by Jaw from the fact that no dissent has been 
filed. It is, of course, one of the eftects of the decision in this case, 
that if the contract does not protect the land from liens of material 
men and workmen, notices given by them to the owner under the 
third section of the act are of no avail. 


Tue Supreme Court, in O’Brien v. American Dredging Company, 
53 N. J. L. (24 Vr.) 291, has defined the position of New Jersey on a 
mooted question in the law of master and servant. It is the question 
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of what constitutes a vice principal, or how the line will be drawn “ be- 
tween the relation which will constitute an employee, the representa- 
tive of his master, and that which will make him a fellow-workman 
with the others.” On this the court says we are confronted with a 
variety of irreconciliable decisions evincing a positive opposition of 
views between courts administering the same system of laws. In one 
line of cases the mere fact that one servant is endowed with a superior 
grade of service over others who are subordinate to him, is deemed 
to establish his position as a representative and vice principal of his 
master, (citing eases in Ohio, Illinois, Missouri, Michigan, Tennessee, 
avd in the Supreme Court of the United States). On the other hand, 
there is a line of well-considered cases which repudiate this doctrine 
and hold that a servant employed as a foreman with other workmen 
is not, in respect to such employment, a vice principal, but only a fel- 
low-workman, (referring to cases in Pennsylvania, New York, Massa- 
chusetts and England). 

Endeavoring, in the absence of authority ir this State to find a rule 
consonant with the reason for denying the liability of a master for 
injuries to a servant by a fellow-servant, the conclusion of the court 
was that the fact of superiority in grade of service is not a conclusive 
test in determining the liability of the master. ‘ That liability,” said 
Mr. Justice Magie, “ will arise when the negligent employee has been 
put in the place the master would otherwise occupy, but it will not 
arise when the negligent employee is a mere boss or foreman in the 
prosecution of the master’s work, such as the master, if controlling 
and managing his own business, would necessarily employ, and such 
as a contracting workman would contemplate being employed.” It 
was held that a company was not liable to a “‘ deck band ” for injuries 
due to the negligence of the “captain” of adredge. The rule sug- 
gested by Mr. Justice Van Syckel in Smith v. Oxford Iron Co., 42 N. 
J. L. (13 Vr.) 467, was approved, viz.: ‘ That to exempt the master, 
the servant to whose negligence the injury is to be attributed, need 
not be on a parity of service with the party injured, nor be engaged 
in the same particular work.” The rule now laid down by the 
Supreme Court is illustrated in a case at the Union Circuit, decided 
by Judge Van Syckel and reported on next page. 
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JAMES BARRY v. THE CENTRAL RAILROAD COMPANY OF NEW JERSEY. 
(Union Cireuit Court, January Term, 1891.) 


Demurrer— Master and Servant—Fellow In order to hold a master liable for the 
Servant—Vice Principal.—A servant em. manner in which aservant performs a duty, 
ployed with others as a foreman, is notin the master must delegate to such servant 
respect to such employment a vice princi- the performance of a duty which rests upon 
pal, but only a fellow workman. himself absolutely. 


On demurrer to narr. 

Mr. John T. Dunn for the plaintiff. 

Mr. Benjamin Williamson for the defendant. 

Van SyckeL,J.: The declaration shows that the plaintiff, with one 
Gardiner and one Swackhammer, were in the employ of the defendant 
company as a “bridge gang,” engaged at the time of the alleged 
injury to the plaintiff in building a railroad bridge on the company’s 
line. 

The declaration alleges that Gardiner and Swackhammer had the 
sole care, management and control of the said work for the defendant, 
the president and other general officers of th said defendant having 
withdrawn from the care, management and control of the said “ bridge 
gang,” and left it in the sole charge of the said Gardiner and Swack- 
hammer. 

The injury to the plaintiff for which suit is brought, it is declared, 
was caused by the said Gardiner and Swackhammer, who carelessly 
and negligently knocked the support of the bridge from under the 
same. 

To this declaration the defendant has filed a general demurrer on 
the ground that the plaintiff, Gardiner and Swackhammer, were 
fellow servants of the defendant, engaged together in a common 
employment as such servants, and, therefore, that the defendant is not 
liable for the alleged negligence which is made the basis of this 
action. I think the principle which must control this case is well 
stated in Lindsall v. Woods, 39, Am. & Eng. R. R. Cases 339, and 
decided in 1889. 

The defendants there were engaged in grading a line of railroad, 
under one Murdock, the foreman of the gang. 

They were putting up trestlework, and while so occupied, Murdock 
required the plaintiff to assist, and while he was so doing the trestle 
fell on and injured him. 

The court held that “In the matter of building the trestle, the fore- 
man was a fellow servant with the workman under him. It is not the 
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rank of an employee, or his authority over other employees, but the 
nature of the duty or service he performs, which determines whether 
he is a vice principal or a fellow servant. 

Wherever a master delegates to another the performance of a duty 
to a servant, which rests upon himself absolutely, he is liable for the 
manner in which the duty is performed, and to the extent of the dis- 
charge of that duty the agent stands in the place of the master; but 
as to all other matters he is a mere co-servant with the employees.” 

This case is not brought within the rule laid down in Smith v. 
Oxford Iron Company, 42 N. J. L. 467, 13 Vr., where it is held that 
the neglect of the agent of ordinary care in supplying and maintain- 
ing suitable instrumentalities for the work required of an employee, 
is a breach of duty for which the master is liable. 

There is no allegation of negligence on the part of the company in 
selecting the foreman, or in furnishising safe appliances for the con- 
duct of the business. In the work in which the plaintiff and the fore- 
man were engaged at the time of the injury, they must be regarded 
as fellow servants, whose negligence cannot be imputed to the com- 
pany defendant. 

A servant employed with others as a foreman, is not in respect 
to such employment a vice principal, but only a fellow workman. 
O’Brien v. American Dredging Company, 53 N. J. L. 291, 24 Vr. 

The allegation in the declaration that the defendant company with- 
drew from the care of the “‘ bridge gang,” and left it in the sole charge 
of the two foremen, does not constitute them vice principals. Such 
work is ordinarily left exclusively to foremen, and it is not a duty 
which the company owes to its servants that the company itself shall 
take the charge and care of “ bridge gangs.” 

In my opinion the demurrer is well taken. 


MARTIN HALPERIN v. THE CENTRAL RAILROAD COMPANY OF NEW JERSEY. 
(Union Count Circuit Court, January 11, 1892.) 


Damages—Death— Pecuniary Value of Services to Parent and Other Rela- 
tives—Administrator—Funeral Expenses. 


Suit was brought in this case against the defendant, by the brother 
of the deceased, to recover $20,000 for causing the death of his brother. 
Van SyckeL, J., in charging the jury, said: Should the jury find for 
the plaintiff, the only question for it to determine is that of damages. 
The brother who brings this suit is not entitled to anything except 
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what it cost him to take out letters of administration, about $8.50, as 
he has suffered no other pecuniary loss. The jury may take into con- 
sideration his wounded feelings at the sudden death of his relative, 
but cannot set a pecuniary value on them. 

The funeral expenses may be considered. It cost $138 to bury 
Halperin, but he had $102 in bank, and $13 was coming to him from 
the Singer Company, where he worked. This would make $115 
towards paying the expenses, and the balance, $23, is all the jury can 
take cognizance of. 

The only one who could actually suffer any pecuniary loss from 
Halperin’s death is his father. The young man was nineteen years 
and two months old, and his father was entitled to his services until 
he was twenty-one. This would leave one year and ten months, 
for which damages must te given for whatever sum the jury thinks 
Halperin might reasonably be expected to earn in that time, but 
from this should be deducted the cost of his maintenance in food 
and clothing for this time, which his father was bound to provide. 
It should also be born in mind that he might be ill, get out of 
work or die from natural causes during this year and ten months, 
and, therefore, be worth in this time little or nothing to his parent. 

There is another important consideration for the jury to look at. 
Halperin’s father was a rabbi and had not been heard trom tor 
five years prior to his son’s death. The last that was known of 
his whereabouts was over six years ago and then he was in Wil- 
mington, Del. He had not held any communication with his son 
in those years, and the latter was obliged to shift for himself trom 
the time he was fourteen. 

It is a serious question in the eye of the law if Rabbi Halperin, 
by this treatment of his son, had not practically emancipated the 
youth from all allegiance to his parent, and had forfeited all claim to 
his son’s services. 

Should the jury so determine, it will be its duty to bring in a 
verdict for the defendant corporation, even though it had been 
clearly proven that the railroad company was guilty of culpable 
negligence in this matter, and, therefore, legally responsible tor the 
killing of Halperin. 

A verdict was found for plaintiff in the sum of $1,026.34. 
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THE STATE, ELEANOR GREEN, PROSECUTOR, v. THE INHABITANTS OF THE CITY 
OF TRENTON AND THE TRENTON HORSE RAILROAD COMPANY. 


(New Jersey Supreme Court. Filed January, 1892.) 


Electric Railways—Powers of Muni- 
cipal Corporations Over Streets—Certiorari.— 
1. The provision of the act (Rev. Supp., p. 
369, 2 30), em powering the street railways, 
with the consent of the municipal authori- 
ties, to use electric or chemical motors or 
grip cables as the propelling power of their 
cars instead of horses, does not legalize the 


erection of poles and the stretching of 


tem of electrical railroading. 

2. An ordinance which purports to grant 
permission to erect such poles and stretch 
such wires is illegal. 

3. An abutter owning to the middle of a 
street can use the writ of certiorari to test 
the validity of an ordinance which pur- 
ports to confer the power to place such 
posts upon his land lying in the street. 





wires in a public street as a part of a sys- 


This writ of certiorari brings into this court an ordinance passed by 
the Common Council of the city of Trenton, entitled “A supplement 
to an ordinance entitled ‘An ordinance to authorize The Trenton 
Horse Railroad Company to construct their road or track through the 
streets of the city of Trenton,’ passed July 26, 1863.” 

The ordinance provided that permission be granted to the Trenton 
Horse Railroad Company of the city of Trenton to use electric motors 
as the propelling power of its cars on all of the lines of the city of 
Trenton which they now or hereafter may control and operate, to be 
supplied with electricity from properly guarded overhead wires, sup- 
ported by poles at least twenty feet high. 

Src. 2. That the location and placing of the poles shall be under the 
supervision and direction of the city surveyor and the committee on 
tuilroads of Common Council. 

it was also provided among other things that the poles should be 
placed at least 125 feet apart, and that the company, before commenc- 
ing the work of constructing their overhead plant should present to 
the committee on railroads and bridges a detailed plan of such con- 
struction, the same to be approved by said committee in writing, 


‘ before any work is done under the permission granted. 


The provi ions of this ordinance were accepted by the defendants. 

The railro . company prepared a detailed plan, showing the loca- 
tion of the various poles which they propose to erect within the curb 
lines of State street, and one of said poles is to be erected upon the 
land of the prosecutrix in State street, within the curb line thereof. 

Argued at June term, before Justices Depue, Dixon and Reed. 

Messrs. W. S. Gummere and Barker Gummere for the prosecutor. 

Messrs. R. S. Woodruff, A. Q. Keasbey and Theodore Runyon for the 
defendants, 
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The opinion of the court was delivered by 

Reep, J.: The ordinance brought up by this writ is attacked upon 
the ground that the Common Council of the city of Trenton did not 
possess the power to enact it. 

The defendants rest their claim that such power existed in the Com. 
mon Council, upon the terms of an act of the Leg:siature passed in 
1886, Supp. Rev., p. 369. The second section of that act is in the fol- 
lowing words: ‘“ That any street railroad company in this State may 
use electric or chemical motors or grip cables as the propelling power 
of its ears instead of horses; provided it shall first ovtain the consent 
of the municipal authorities having charge of the public highways or 
streets on which it is proposed to use such motors or grip cables.” 

The question propounded is, whether by the terms of the act the 
Common Council is invested with the power to grant to a street rail- 
way company the privilege of placing obstructions in the street in the 
shape of poles and wires. The counsel for the defendants contend for 
the existence of this power in the municipal body. The counsel for 
the prosecutrix, on the contrary, insists that the power of the council 
is limited to a grant of a permission to use motors upon or attached 
to the cars, but does not extend a permission to erect structures upon 
the street although for the purpose of supplying such motors with 
the electric fluid. 

The canon of construction to be applied to this grant of power is 
entirely settled. As against the public grantor the grantee must rely 
upon the express words in the statute or upon a necessary implication. 
If there exists a doubt as to the extent of the grant or any ambigu- 
ity as to the terms, such doubt must be resolved against and such 
ambiguity must operate against the grantee in favor of the public. 

Bridge Co. v. Hoboken, 13 N. J. Eq. (2 Beas.) 94; Del. and Rar. 
Canal and C. and A. R. and T. Co. v. Rar. and Del. Bay R. Co. et al., 
16 N. J. Eq. (1 C. E. Gr.) 372; Sunderland on Statutory Construc., p. 
378. 

The power conferred is to use electric or chemical motors or grip 
cables, as the propelling power of cars instead of horses. 

The point to be now ascertained is, what was meant by electric or 
chemical motors, as those words were employed by the legislature. 

To assist in the ascertainment of the import of these words, much 
testimony has been taken to show the methods by which electricity 
was applied in operating railroads, at the time of the passage of the 
act of 1886; also to show the progress of electrical railroading since 
that time; also to exhibit the opinion of experts regarding what was 
comprehended by the word motor. From this testimony it appears 
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that on March 6th, 1886, the date of the passage of the act under con- 
sideration, there were then and had been for five years in operation 
electric motors the use of which would be indubitably within the pro- 
visions of this act. These motors were placed within the cars. The 
result of the use of these motors was to discharge the horses from 
service-and so diminish instead of increasing the extent to which the 
cars had occupied the street. This is known as the storage battery 
system. 

Then there was another system in use in which electricity was not 
stored in the motor, but was conducted to the motor along a third 
rail, laid between the two rails upon which the car wheels move. 
Then there was another similar system in which the electric fluid was 
conducted along an insulated wire under ground and communicated 
to the motor through a slot. It is perceived that the operation of 
neither of these systems involved the obstruction of the street to an 
extent greater than before. 

Then, about the date of the passage of this act of 1886, there was 
put in operation a half mile of railroad in Baltimore by the use of an 
overhead wire from which the fluid was conducted to the motion-pro- 
ducing apparatus within the car. The overhead wire was supported 
by poles placed in the street and so involved an obstruction to the use 
of the street which had not theretofore existed. This is the trolley 
system which the defendants are trying to utilize with the aid of the 
questioned ordinance. 

The use of electricity at the date of the passage of the Act of 1886 
was in an experimental stage. Indeed, it has not yet and probably 
will not for some time entirely emerge from this condition. So far 
as electricity had been practically used as a motive power in the pro- 
pulsion of cars there is nothing to indicate that the Legislature from 
its knowledge of such use could have intended when speaking of a 
motor, anything more than an appliance attached to a car by which 
the electric force was stored or was received and transmitted into 
motion. There is nothing to indicate that it was intended by the use 
of the term “electric motor,” to include any apparatus outside of the 
car which would cause an additional obstruction to public travel and 
an additional inconvenience to the abutting land owners. The views of. 
the experts also make it entirely clear that while, as one witness says, 
‘‘ motor”? was sometimes loosely used to designate a whole car, it was 
never employed to designate anything not a part of the car. Con- 
struing this act in the light of the condition of electric railroading in 
March, 1886, and of the views of the experts, I think it clear that the 
word “ motor” meant the motion-producing contrivance in the car. 

3* 
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But the defendants claim that since the passage of the act of 1886, 
the relative merits of the several systems have been decisively tested. 
They claim that the result of these tests is to demonstrate that at the 
present time the overhead or trolley system is the only scheme which 
is commercially successful, that it is the only system by which street 
railroads can be run by electricity more cheaply than by animal power. 

I think that it is true that at the present moment the trolley sys- 
tem is the best, and perhaps the only practicable electrical substitute 
for horse power. It is uncertain how long this will continue to be 
true, for scientific inquiry and experiment is astir touching new meth- 
ods in the use of the electric fluid for railway purposes 

Now the defendants insist that the grant of power to use an electric 
motor carries with it, by implication, the privilege of employing such 
accessories as are necessary to utilize the express grant. Assuming 
that the overhead or trolley system is the only one by which the use 
of an electric motur can be made commercially successful, they claim 
that the right to use this system springs out of the express grant. 
This is the substance of the defendants’ insistance. 

Now I think it true that the express grant did carry with it certain 
incidental privileges. This is perceived in the grant of power to em- 
ploy grip cables, which obviously includes the right to change the 
street between the tracks so as to adjust it to the purpose of cable 
movement. In like manner the laying of a third rail or a wire be- 
tween the metals would be regarded as an incidental privilege in 
operating an electric motor in the methods already mentioned. These 
would not change the character of the street railroad, in respect of the 
intent of its occupation of the street. 

But the claim ot the detendants goes far beyond this. Their pre- 
tension goes to this extent, that if any scheme of supplying electric 
fluid to electric motors is essential to the economical operation of a 
railroad, then there exists a power to erect any structure which may 
be a part of such system. 

I am unable to take this view cf the implied powers granted in the 
Act of 1886. It would involve consequences never intended by the 
Legislature. According to this construction of the act, if the erection 
of an engine house in a public square, for the operation of cables or 
the generation of electricity, should be a part of such a system, such 
structure would be protected by the terms of the statute. If such a 
system of electrical or cable movement of cars involved the elevation 
or depression of railway tracks, s» that the part of the street occupied 
by the metals would become useless for ordinary travel, this would 
also be within the protection of the act. If the scheme included the 
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construction of a solid wall along the tracks or the entire exclusion of 
any passageway between the sidewalk and wagonway, it would be 
validated by the act. It seems too obvious for argument that the Leg- 
islature had no intention to grant privileges so extensive and burden- 
some as these. But if the term motor is to be held to include posts, 
arms and wires in the street, or if it be held that the right to use a 
motor impliedly carries with it the right to employ these posts, ar rs 
and wires, it would seem difficult to define what obstruction in a street 
might rot be legalized by this act. 

I think it clear that there was never any legislative design, expressly 
or by implication, to empower a private corporation to change, or to 
grant power to a common Council to permit such corporation to 
change the character of a street railway. 

I mean by the term “ character of a street railway,” its methods of 
using a public street as such use has heretofore been recognized. 

The placing of the tracks level with the surface of the street, the 
distance between the rails, the location of the rails in the street, the 
condition of the street between the rails, have always been carefully 
regulated, so as to present practically no interference with the use of 
the entire street for all kinds of vehicles. It is because of this feature 
of street railways, that their occupation of a street, as distinguished 
from that of steam railways, has been held to be but a modification 
of the ordinary use of streets by vehicles. It was this characteristic 
that was recognized by Chancellor Green as the ground of decision in 
the case of Hinchman v. The Paterson Horse R. R. Co., 17 N. J. Eq. 
(2 C. E. Gr.) 80. 

The Chancellor alludes in his opinion in that case to these material 
facts: That the road was required to be laid level with the street ; that 
there was no embankment or excavation; that the use of the road was 
nvarly identical with that of the ordinary highway, and the motive 
power was the same. It was upon the ground of similarity of uses by 
a street railway and ordinary vehicles, that the railroad company in 
that case evaded an injunction. + 

Now it should require the clearest expression of the legislative 
intention to warrant a claim by one of these corporations that it pos- 
sesses the prerogative of permanently depriving the public of the use 
of an inch of the public highway. Not only is there an absenee of 
such an expression of intent, but there seems to be manifested in the 
form of the grant of power an adverse purpose. The grant is of 
power to substitute motors for horses. It seems to indicate that while 
horses need not be used, but another motive may be appiied, yet the 
road shall in all other respects retain its character. It would seem to 
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exclude the notion that a company can erect obstructions in a public 
street, which obstructions are antagonistic to the ordinary use of the 
street, and strange and novel in the operation of a horse railroad. 

But it is to be finally remarked that the implication of the grant 
of this power is not a necessary one, for an electric motor may be 
operated, as we have shown, without street obstruction. 

And in respect of the trolley system itself, it is to be observed, that 
while the erection of posts is essential to the successful operation of 
the system, nevertheless the location of posts in a public street is not 
necessary for its operation. Posts placed upon private property ad- 
joining the street will subserve the purposes of the system. This in- 
volves a difference in expense and trouble, but involves no radical 
obstacle to the successful operation of the electric motors. 

The conclusion is that the act of 1886 expressly grants only a right 
to use—with the consent of the municipal authorities—an electric 
machine attached to some part of a car for the purpose of transmit- 
ting electric energy into car movement. The act contains no implied 
grant of power to obstruct the ordinary use of a public street by posts, 
wires or any other apparatus designed to be used in connection with 
an electric motor. 

The Common Council had no power to authorize or consent to any- 
thing more than to the use of an electric motor. The ordinance pre- 
tending to vest, as it does in the defendant corporation, a right to 
place posts and string wires in the public streets, is a nullity. 

It is perceived that this result does not rest upon the want of power 
in the Legislature to authorize these erections upon the land of an 
abutting owner, without providing compensation, upon which ques- 
tion no opinion is expressed, but rests upon the intention of the Legis- 
lature as expressed in the act. 

The defendants insist, however, that the prosecutrix has no standing 
from which she can attack this ordinance by the use of the writ of 
certiorari. I think she has. Unless these poles are to be placed in 
their intended position by some oné having authority to do so, they 
will constitute a nuisance. Inasmuch as the prosecutrix owns the fee 
to the middle of the street, such an erection will also be a trespass. 
Winter v. Paterson, 24 N. J. L. (4 Zab.) 524; Wuesthoff v. Seymour, 
et al., 22 N. J. Eq. (7 C. E. Gr.) 66-70; State v. Laverack, 34 N. J. L. 
(5 Vr.) 201-208; Waterman on Trespass, §§ 698, 699. 

The execution of the project which this ordinance professes to au- 
thorize involves a special injury to the prosecutrix, .nd she is not 
bound to await its accomplishment. She has the right to anticipate 
this injury by testing the legality of the ordinance which professes to 
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confer the right to inflict it. State, Danforth, v. Paterson, 34 N. J. 
L. (5 Vr.) 163; State, Gregory, v. Jersey City, 34 N. J. L.(5 Vr.) 390; 
State, Bodine, Pros., v. Trenton, 36 N. J. L. (7 Vr.) 198. 

This ordinance is set aside. 


, 


THE STATE, GEORGE A. HALSEY, PROSECUTOR, v. THE CITY OF NEWARK AND 
NEWARK PASSENGER RAILWAY COMPANY, DEFENDANTS. 


(New Jersey Supreme Court, January, 1892. 


Electric Railroads in Streets— scribing the size and location of the poles, 
Power of Common Council— Ordinance—Reso- and limiting the speed of the railroads, 
lution.—1. A resolution of Common Council, when operated by electricity, is a street 
giving consent to a street railway to place regulation, which, under the charter of 
posts and stretch wires in a street, and pre- Newark, must be by ordinance. 


This writ of certiorari brings up a resolution passed by the Common 
Council of Newark, on December 17th, 1890. 

The resolution in its first clause, purported to grant to the Rapid 
Transit Street Railway Co. of the city of Newark and to several other 
companies, the right to use electric motors to be supplied with elec- 
tricity from overhead wires, supported by posts to be placed in the 
street. 

The second clause regulates the distance between the posts, im- 
poses upon the companies the duty of providing electric lights upon 
the posts in the middle of the street, also the duty of establishing a 
system of transfers, also of maintaining gates upon the sides of the 
platforms of the cars. 

It limits the maximum rate of speed of the cars. It provides for a 
substitution of some other system for the overhead system, under cer- 
tain named conditions. These are the main points touched by the 
resolution. The cause involves the same question as that of the State 
v. The Common Council of the City of Trenton, and the two cases 
were argued together, the testimony taken in the present case being, 
by consent, used in both cases. 

Argued at June Term, 1891, before Justices Depue, Dixon and 
Reed. 

Mr. J. R. Emery and F. W. Stevens for prosecutor. 

Messrs. Riker & Riker, A. Q. Keasbey and Theodore Runyon for the 
defendants. 

The opinion of the court was delivered by 

Reep, J.: The main question discussed in this case is whether the 
Common Council of the City of Newark possessed the power to pass 
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the resolution the substance of which has been set out. The power 
to pass this resolution was claimed to exist in the terms of the Act of 
1886 (Rev. Supp. 369), already set forth in the opinion in the preced- 
ing case of The State, Green, Prosecutor, v. Trenton H. R. R. Co. 

The ordinance in that case conferred privileges similar to the ordi- 
nance in this. 

All that was said in the previous case, relative to the scope of the 
act of 1886, is applicable in this case, 

The result is, that the resolution must be regarded as a nullity. 

But if it should be conceded that there was power in the Common 
Council to deal with the subject matter of the resolution, I think such 
power should have been exerted by ordinance. 

The grants, restrictions and limitations, contained in the resolu- 
tions, were regulative of the use of the streets. 

That the regulations of streets shall be by ordinance or by law, and 
not by resolution, seems to be the necessary conclusion, from the lan- 
guage of Section 30, paragraph 7, and Section 96, paragraph 3, of the 
Charter of Newark. P. L. 1857, pp. 132, 162; State v. Hoboken, 35 
N. J. L. (6 Vr.) 205, Jbid. 335; State v. Lambertville, 45 N. J. L. (16 Vr.) 
279; Peoples’ Gas Light Co. v. Jersey City, 46 N. J. L. (17 Vr.) 297. 

In regard to tbe right of the prosecutor to sue out this writ, it 
appears that the poles in front of his property were to be placed in 
the middle of the street. 

In Springfield avenue the poles were placed, or some of the poles 
were placed, entirely upon his land. If placed in accordance with 
the directions of the resolution, each pole would be partly upon his 
land and the arms upon the post would sweep over it. 

This gives the prosecutor a footing in court to try the legality of the 
resolution. 

The resolution is set aside. 


Nore—These opinions relate to a new subject upon which there have been recent de- 
cisions in several States of the Union and in the Court of Chancery of New Jersey, and 
since none of them are alluded to by the Supreme Court. it may be interesting to refer to 
them here. It may seem at first sight as if the questions in this case were purely local, 
depending upon the construction of a statute, but the construction of this statute depends 
upon the state of the art of electrical propulsion of street cars at the time of its passage, 
and also upon the broader question whether the setting up of poles at intervals along a 
street, as incidental to the use of electricity for the propelling of street cars, is a perversion 
of the proper uses of the street, and therefore beyond the powers of the common council. 

The court rightly decided that the term ‘‘ electric motor’’ was commonly and properly 
used to designate the motion-producing machine within the car, and was sometimes 
applied to the car itself, but not to any apparatus outside; but the question remained to 
be decided, whether, when the Legislature gave the right to use electric motors, with the 
consent of the Common Council, it conferred authority to use that kind of motor which 
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now seems to be the only one in general use, and which requires the use of poles and 
overhead wires. In order to determine this, the court considered the evidence as to which, 
if any, system of electrical propulsion was in use at the time of the passage of this act, 
and on this point its decision was, that from the testimony, it appeared that on March 6, 
1886, there were then and had been for five years in operation, electrical motors sup- 
plied by storage batteries within the cars; that there was another system then in use, by 
which the electricity was not stored in the motor (sic), but was conducted to the motor 
along a third rail, and also a ‘‘ similar system in which the electric fluid was conducted 
along an insulated wire under ground and communicated to the motor through a slot,’’ 
and, finaliy, that there was put in operation, about the time of the passage of the act, a 
half a mile of railroad in Baltimore in which the electricity was supplied through on over- 
head wire supported on poles. 

This was the summary made by the court of the evidence in regard to the operation of 
the three systems prior to March, 1886, and upon this conclusion upon this question of 
fact the reasoning of this court on this question of law was founded. The issue of fact is, 
therefore, so important that it will be interesting to see what the evidence was on which 
the court reached its conclusion. It is impossible, of course, to report the whole case, 
but there was very little contradictory evidence, and we may state briefly all the facts 
proved on both sides with reference to the use of the various kinds of electric motors be- 
fore March, 1886. The testimony taken in the Newark case was used in the case against 
the Trenton company. Leo Daft, for the prosecutors, testified that cars were run by the 
use of a third rail, on the Mt. McGregor railroad in 1883, on the Coney Island pier in 
1884, and in Baltimore in 1885, but the third rail, so far from being no obstruction of the 
streets, was found to be dangerous by reason of the current knocking horses down. Mr. 
Daft, the inventor, said that even along the side of a country road, and guarded by a 
railing, it was found to be dangerous, and that the managers of the road requested an 
overhead system to be put up, and that this was begun in Baltimore in November, 1885, 
and put in operation in February, 1886. The third rail having to be insulated from the 
earth was necessarily raised up above the level of the street, and for this reason, as well 
as because it was uncovered and was charged with 500 volts of electricity, it was found 





impracticable for use in city streets. 

The only evidence as to the use of the ‘‘insulated wire under ground’’ was that two 
experiments had been tried with it, one in Cleveland in 1884, which was soon abandoned, 
and one in an exhibition at Toronto in 1884 for two weeks (the wire was, of course, a 
bare or live wire). As tothe storage battery, the evidence as to the use of it before 
March 6, 1886, was that a storage battery car was run at the Paris Exposition in 1881, on 
a track about two miles long; that experiments were made in a vineyard in France and 
in the city of Brussels in 1882 ; and that in 1883 a storage battery car was nearly a year 
in Brussels and was taken to run in the Antwerp Exposition in the autumm of 1885, and 
was then taken to Brussels, where Mr. Bracken saw it running in March, 1886. This, Mr. 
Bracken says, was the only car made in Europe from the time of the Paris Exposition in 
1881 until 1886, and he brought the first car to this country in October in that year. Mr. 
Bracken was a witness for the prosecutors, and the facts above stated are the only facts 
in evidence upon which the court decides, that from the testimony it appears that on 
March 6, 1886, there were then and had been for five years, motors operated by the storage 
battery. Turning to the evidence as to the overhead system, we find that besides the half 
mile of road in Baltimore, mentioned by the court, there was uncontradicted proof that 
a line was operated in this way in a factory in Chicago in January, 1882, in the Chicago 
Exhibition in the fall of 1883, for fifty-four days, and that in the fall and winter of 1885 
roads were put in operation by that system, as follows: In Toronto, September 4, 1885 ; 
in South Bend, Ind., November 14, 1885 ; in New Orleans, December 14, 1885; in Min- 
neapolis, December 26, 1885; and in Montgomery, Ala., February 10, 1886. Photo- 
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graphs were offered in evidence showing the cars with the poles and wires in the streets, 
and they were all marked with the day they were taken, and all but the last were dated 
in 1885. The evidence was that these cars ran in the place of horse or steam cars, carry- 
ing passengers for business, and that they ran continuously and successfully. There 
were also in evidence twelve letters patent of the United States, issued between January 
10, 1882 and February 16, 1886, relating to overhead cohductors for the electric railway. 
It appeared also that there are now about one thousand roads equipped and running with 
the overhead system and six or eight roads with the storage battery system. 

Professor Bracket, of Princeton college, called as an expert, was asked, ‘‘Can you state 
what system, if any, had been worked out asa practical system at the beginning of 1886?’’ 
and his answer was, ‘‘ The overhead, or what is now known as the trolley system, in some 





form had been proposed and actively employed;’’ and again, ‘‘ Was it substantially such 
as is now used or was it materially different ?’’ and he said, ‘‘ Not materially different.’’ 

It was upon this evidence, that the court decided that, ‘‘ so far as electricity had been 
practically used as a motive power,’’ there was “‘ nothing to indicate that it was intended, 


; 


by the use of the term ‘electric motor,’ to include any apparatus outside of the car 
which would cause an additional obstruction to public travel and an additionol inconve- 
nience to the abutting land owners.’’ It is true that grip cables were named in the act 
of the Legislature, and these require an open slot the whole length of the street; but the 
Court, speaking of the open conduit for the underground wire and of the third rail above 
the surface, charged with five hundred volts of electricity, said: ‘‘ It is perceived that the 
operation of neither of these systems involved the obstruction of the street to an extent 
greater than before.”’ 

We shall now refer briefly to some recent decisions of other courts on the use of poles 
and wires in the streets for the electric railway. The Supreme Court decided that the 
Common Council has no right to grant permission to put up poles along the sides or along 
the middle of the street without legislative authority, and that the power must be ex- 
pressed or clearly implied. 

This is no doubt the true rule, although the application of it may be affected by the 
purpose of the obstruction and its relation to the proper uses of the street, and also by the 
extent of the general power given to cities to regulate streets with respect to all proper 
uses thereof. It has not often been contended that the cities have power to authorize the 
use of the electric railway, nor indeed any railway, in the streets without legislative 
authority. The question has been whether the city had power under the statute to 
authorize the construction of an electric road with poles and wires or the change from 
horse power to the overhead electric system. 

The first decision was that of the Court of Common Pleas of Hamilton county, Ohio, in 
1888. Mt. Adams and Eden Park Inclined Railway Co. v. Winslow, 20 Wkly. Bull. 420, 
in which it was held that the poles, although used in aid of public travel, were an obstruc- 
tion of the street and could not be set up without the consent of the land owner. This 
decision was reversed by the Circuit Court (3 Ohio Circuit Court Rep. 425) and it was 
held that the change of motive power did not change the character of the railroad nor in 
crease the servitude, and that poles along the side-walk for the purpose of the electric 
railway could not be removed by the land owner. The authority of the city was only in- 
directly involved. 

In Taggart v. Newport Street Railway Co., 16 R. I. 668, 19 Atl. Rep. 326, 7 L. R. A. 
205, decided January, 1890, the charter of a street railway company provided that the 
road might be operated ‘‘ with steam, horse or other power as the Common Council might 
from time to time direct,’’ and the Common Council authorized the use of the overhead 
electric system The Supreme Court of Rhode Island held that the ordinance was justified 
by the charter, and that the poles being used to supply the road with motive power did 
not encumber the streets within the meaning of a statute, The court said that the char- 
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ter having been passed in the winter of 1885, when the idea that electricity might be 
brought into use was already familiar, it seemed probable that the words ‘‘ 
were used with a view to its employment. 

In Lonergan v. Lafayette St Ry. Co., Circuit Court, Lafayette Co., Indiana, July 9, 
1890, it was held that a statute passed in 1881, providing generally for the construction 


other power ”’ 


of horse and street railroads, was sufficient authority for a municipal license made in 
1882, to operate the line by horse power or electricity, and that an electric railroad oper- 
ated by the overhead system was not subject to be enjoined at the instance of an owner 
of adjoining land. 

A similar decision was made on June 30, 1890, in the Louisville Law and Equity Court, 
Louisville Bagging Mfg. Co v. Central Pass. Ry. Co. Legislative authority to use the 
cable system or electricity, or such other power as might be approved by the city council, 
was held sufficient to justify the use of poles and wires under an ordinance giving the 
right to use cables or electricity and to erect all necessary structures and appliances 
therefor. 

In Detroit City Ry. Co. v. Mills, in the Circuit Court of Wayne Co. Michigan, the 
statute authorized the company to propel its cars by steam or other power, whenever the 
municipality should authorize the same. The city council by ordinance authorized the 
company to substitute for animal power, ‘ 
except steam, as should seem best.’? The court held that this justified the company in 
setting up poles and wires in the streets. This decision has lately been affirmed by the 
Supreme Court of Michigan, 48 N. W. Rep. 1007; 10 Ry. Corp. L. J. 104. Two judges 
dissented, but only on the question of the right of the abutting owner to damages. 

In Pelton v. East Cleveland R. R. Co. (Cuyahoga, Ohio, Common Pleas, 22 Cine. Wkly 
Bull. 67, July, 1889; 8. C., on appeal Cuyahoga Circuit Court), an ordinance giving the 


‘such system of electric or other motive power, 


right to erect and maintain wires and all necessary appliances for producing and conduct- 
ing electricity as the motive power, was held valid under a statute authorizing the con- 
struction of street railways. 

Some of these are the decisions of county courts, but one is by the Supreme Court of 
Rhode Island and another by the Supreme Court of Michigan. There is also the decision 
of the Court of Chancery of New Jersey, rendered Dec. 6, 1890, in a suit between the parties 
to one of the suits before the Supreme Court. The case was Halsey v. Rapid Transit St Ry. 
Co., 47 N. J. Eq. (2 Dick.) 380; 20 Atl. Rep 859; L. R. A. 46 Am. & Eng. R. R. Cases 76. 
An injunction was asked for on the ground that the poles had been put up without law- 
ful authority, and that one of them stood in the middle of the street on the land of the 
complainant, without compensation having been made to him. Vice-Chancellor Van 
Fleet, with the concurrence, we understand, of the Chancellor and the other Vice-Chan- 
cellors, decided that under the general authority to construct street railways, and cer- 
tainly under the statute now in question providing for electric motors, the Common Coun- 
cil had the right to consent to the use of poles and wires, since it appeared from the evi- 
dence that in the present state of the art these constitute the best, if not the only means, 
by which electricity can be successfully used for street car propulsion. Shortly after this 
came the decision of the Supreme Court of Pennsylvania (Lockhart v. Craig Street Ry. 
Co , 21 Atl. Rep. 26, January 6, 1891), in which, without referring to the power of the 
Council, it was held that an overhead electric system was a proper use of the streets and 
imposed no new burden on the soil. The principles of the Halsey case were approved 
and enforced by Chancellor McGill in Jersey City and Bergen R. R. Co. v. Jersey City, in 
an order made in November last, granting an injunction restraining the Board of Works 
from interfering with poles put up with the consent of the Board of Aldermen, under the 
act of March 6th, 1886. There are two recent cases in Wisconsin in which relief has been 
denied the land-owner, but which suggest that he has legal ground for complaint if the 
poles are put on his land or affect his premises, but nothing is said about the rights and 


4 








50 THE NEW JERSEY LAW JOURNAL. 


powers of the Common Council. The cases are Potter v. Saginaw Union St. Ry. Co., Mich., 
17 N. W. Rep. 217, and Barber v. Saginaw Union St. Ry. Co., Mich., 47 N. W. Rep. 219. 

There are no other decisions, we believe, on either side of the question relating directly 
to the authority to use the streets for the electric railway, and it will be observed that 
the only decision which supports that of the Supreme Court in the present case is that of 
the Common Pleas of Hamilton County, Ohio, which was reversed by the Circuit Court. 
For a fuller account of these cases and for references to cases on horse railroads and steam 
railroads in the streets, and cases on the rights of the owners of abutting lands, we may 


refer to an article in the Harvard Law Review for January, 1891, on ‘‘ Poles and Wires in 


the Streets for the Electric Railway ’’ and to ‘‘ Thompson on Electricity.’’—Ep1ror. 


STANISLAU K. KOWALSKI v. THE NEWARK PASSENGER RAILWAY CO. 


(Passaic Circuit, January 6, 1892.) 


Electric Railways — Poles in th 
Streets — Negligence — Contributory Negli- 
gence.—1. The fact that a street railway com- 
pany is permitted by resolution of a Com- 
mon Council to set up poles in the street be- 
tween its tracks for the purpose of operat- 
ing its line by electricity, does not relieve 
the company from the duty of exercising 
reasonable care to avoid injury to persons 
boarding its cars, and if a person using due 
care in attempting to enter a car is injnred 
by reason of the nearness of a pole to the 
car, it is for the jury to say whether the 


tions to warn persons against attempting 
to get on the cars on the side next to the 
poles. 

3. Negligence in getting on the car on that 
side while it is moving is contributory neg- 
ligence, but the courts will not say, as a 
matter of law, that it is negligence to at- 
tempt to board a moving electric street car, 
especially when it is moving slowly. The 
rule with respect to steam cars distin- 
guished. 

3. Where the plaintiff and defendant are 
both negligent, and injury springs out of 


company used due care in maintaining the their joint negligence, the plaintiff cannot 
pole in that position. recover. 
2. Acompany maintaining poles between 1. Negligence and reasonable care defined 


its tracks is bound to use sufficient precau- and _ illustrated. 


Mr. John W. Harding for the plaintiff. 

Mr. William Brinckerhoff for the defendant. 

Charge to the jury: 

Dixon, J.: Gentlemen of the Jury, the defendant is a company 
operating an electric street railway in the city of Newark. The plain- 
tiff, while attempting to get upon one of their cars, at the corner of 


-Broad and Market streets, on the nineteenth day of March last, was 


injured by being hurled against a pole, which was a part of the com- 
pany’s electric appliances, and which stood close to the track. And in 
this suit the plaintiff is seeking to recover from the defendant com- 
pensation for the injury he so sustained. 

In order to entitle himself to a recovery, the plaintiff must satisfy 
you that the corporation failed to perform its duty to him, as one ot 
the public, and that, by reason of such failure on the part of the 
defendant, he suffered the injury. 
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Now, the plaintiff insists that the company failed in the perform- 
ance of its duty because of two circumstances. One was the near- 
ness of this pole to the passing car, and the other was the having 
of an apparent entrance, or the appearance of an entrance, upon 
the side of the car nearest to the pole. 

It was the duty of this defendant, as it is the duty of every com- 
mon carrier, to exercise reasonable care to furnish to the public a 
safe means of getting upon their cars and of getting off their cars, 
as well as to exercise reasonable care to transport the passenger 
while he is in the car. And it is with regard to the first of these 
duties —the duty of providing to the passenger, or the intending 
passenger, a safe means of entrance to the car—that the plaintiff 
insists this company failed. The plaintiff insists that the company 
did not use reasonable care to afford to him, as one of the public, 
a safe means of getting upon the car. 

Now, what is meant by reasonable care’ That means, not ex- 
traordinary care, but such care as a reasonable man would exercise 
in view of all the circumstances presented to him. That is what 
is meant by reasonable care. Such care as an ordinarily prudent 
person would exercise under the conditions existing at the time 
he is called upon to act. And when you are speaking of a cor- 
poration exercising reasonable care, you have to apply this rule, not 
to the invisible corporation, but to the persons operating and man- 
aging the aftairs of the corporation. So, here, then, the claim of the 
plaintiff is that the managers and operators of this corporation had 
not taken proper care — such care as reasonable prudence dictated — 
to furnish to him, the plaintiff, as one of the public, a safe means of 
getting upon the car; or, rather, that they had so conducted them- 
selves as that he was led to go upon the car in such a way as he would 
not have been led to attempt to go upon it if proper care had been 
used by the managers and operators of the road. 

Now, then, first, with regard to the nearness of the pole to the track : 
It appears, from the evidence, that the pole stands twenty inches from 
the rail and about eight inches from the passing car. The defendant 
says that it was not at liberty to put the pole in any other position 
than that, and it produces the resolution of the Common Council of 
the city of Newark, which requires that the poles shall be placed 
between the tracks. And the tracks were so near together that a 
pole placed between them could not be more than twenty inches from 
each track. Well, if this resolution *mposed upon this corporation 
the legal duty of placing the poles there, then it would be a complete 
answer to this contention on the part of the plaintiff, so far as the posi- 
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tion of the poles is concerned. But this resolution of the Common 
Council, when properly examined, is found not to impose upon the 
corporation the duty of placing the poles there, but it simply per- 
mits the corporation to place the pole in this position—requiring them 
to place them here, if they place them anywhere; that is all. It does 
not impose upon the corporation the duty of placing the poles any- if 
. where. Nor was there imposed upon this corporation the duty of 
running an electric road. ‘They are permitted to use electricity as 
their motive power, provided they received the permission of the 
Common Council of the city of Newark. And then the Common 
Council said, “* We will permit you to use electric power, provided 
you put your poles in the centre of the street, between the tracks.” 
But, when that was done, there was still open to this corporation the 
question whether they would use electricty as their motive power, 
with the poles in the centre of the street, between their tracks. It 
was still allowable for them to say, “* We will continue to use the 
horse motive power.” And there was presented to the managers of 
this corporation, therefore, this question: ‘“‘ We are under obligation 
to take reasonable care for the safety of our passengers in getting on + 
and off our cars; we have a right to use electric power; but, if we 
use electric power, we must have our poles between these tracks, so 
near together that the poles will be witiin eight inches of the passing 
car. Our supreme duty is to exercise care for the safety of our pas- 
sengeis. Can we ue electricity, with the poles between our tracks, 
so as to be consistent with the exercise of reasonable care?” That 
was the question presented to the corporation, and that question the 
corporation decided for itself, at its own risk, so far as any individual 
of the public might be injured through the construction of their sys- 
tem was concerned. And so, whenever an individual is injured by 
the system which the company has adopted for its own purposes, in 
/ the use of electricity, he is at liberty to come to a court and a jury and 
say, ‘ This corporation, in adopting that system, had not due regard 
to its duty to transport the public with safety.” And every indivilual 
has a right to submit that question to the jury before which his trial 
is held. So, now, here, this plaintiff brings before you the question 
whether it was reasonable care on the part of the managers of this cor- 
poration to adopt this electric system, in view of thefact that they were 
required to place their poles within eight inches of the passing cars. 
But that is oniy one of the circumstances which, under the plain- 
tiff’s contention, goes to fasten upon this corporation the charge of 
negligence. 
The plaintiff says that if the corporation had so arranged its cars 
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as that persons would have been warned against attempting to go upon 
the car on the side where the poles were, the proximity of the poles 
to the car would have been of no consequence. But the plaintiff 
contends (and that is the other circumstance upon which he relies 
to make ovt a case of negligence) that the corporation did not use 
proper care to warn passengers that they should not attempt to go 
upon the car on that side where the poles were. Undoubtedly the 
company did adopt means of preventing passengers getting in the 
car on that side. They locked the door and that accomplished that 
purpose. But that is not the point. The point is: Did they use 
proper care in warning passengers not to attempt to go upon the car 
from ti at side? For yousee the risk attending the having of this 
pole so near the passing car, or the risk that attended the attempt to 
board the car—not the risk that was run after one was in the car, 
but the risk that attended the attempt to get on the car, brought him 
into the danger thet the nearness of the pole occasioned. 

So, then, the questions before the corporation, when the pole was 
so near the passing car, were: How shall we warn the public against 
attempting to get on the cars on that side? What precautions shall 
we take consistent with the exercise of reasonable care ? he 

The plaintiff contends that the company should have used more pre- 
caution than was used to warn the plaintiff of the danger in attempt- 
ing to board the car on the side where the poles were; that they 
should have been guided by more than ordirary prudence. That is a 
question for you, gentlemen. Did the corporation do all that the exer- 
cise of reasonable prudence would dictate should be done to warn per- 
sons of the danger? Have they met all the requirements of their duty 
in that respect? If they have not, and the accident sprung from their 
failure in that respect, then negligence on the part of the company is 
made out. 

Now, the burden of proof, sufficient to satisfy the jury of negligence 
on the part of the company, is on the plaintiff. If he does not satisfy 
you that the company has failed to do their duty to the public with 
reference to entrance to and exit from their cars, then the plaintiff ' 
fails to recover. 

If the plaintift has satisfied you that the company was negligent and 
that out of that negligence his injuries sprung, then the next question 
is this: Whether the plaintiff himself was negligent in such a way 
as that his negligence helped to cause the accident. 

I do not concur in the view taken by counsel for the plaintiff, that 
if it was negligence in the plaintift to attempt to go upon the car, that 
negligent act was not contributory to the injury in this case. That 
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act was contributory to the injury—his going upon a moving car, or 
attempting to go upon a moving car—if he did negligently go or at- 
tempt to go upon it while it was in motion. But whether his act in 
going or attempting to go upon the car, either while the car was stand- 
ing still or while it was in motion, was a negligent act, is another 
question; but it is a question not for me, but for you to decide. If 
you conciude that his act of getting on the car was a negligent act, 
then all the court says is that that negligence contributed to the in- 
jury. But whether or not he was negligent is for you to determine. 
Now, it is the duty of the plaintiff just as it is the duty of a cor- 
poration and of everybody, in all walks of life, to exercise reasonable 
‘are. Whenever you undertake to charge a man with negligence, you 
mean that he has failed to exercise reasonable care. It is not negli- 
gence in the eye of the law to fail to exercise extraordinary care. 
Sometimes very great care may be only reasonable care, and some- 
times very slight care may be reasonable care. When you are walk- 
ing along the street you are taking very slight care of your feet. 
Why? Because the sidewalk is usually a perfectly safe place, and 
nobody expects it to be dangerous there and we walk along with our 
eyes in all directions, and greet a friend as we go; we never think 
of looking down at our feet to watch them. Very slight care 
is reasonable care under such circumstances. But we cross the 
Erie railroad down here where trains are running backward or for- 
ward every minute or two, and there reasonable care means very 
great care, because we are apprehensive of the very great danger; 
it may be a question of life or death. So that, when you talk about 
reasonable care, you are not talking about the degree of care; but 
you are talking about the proportion of care, in comparison with the 
circumstances in which you are placed. And so, when I say that the 
rule to be applied to this plaintiff is just like the rule to be applied to 
a corporation, and to all of us, I refer to the exercise of reasonable 
care; ard I mean by that such a degree of care as a prudent person 
would exercise under given circumstances. 
Now, then, in view of that question, which is the first, did the plain- 
tiff go upon this car while it was standing still, as he says it was, with 
‘the step of the car right at the crosswalk where he stood, as though it 
had stopped for him to get on? If that were so, then it would be 
impossible to make even a suggestion that there was lack of care on 
his part. Jf a man should step upon a car that was standing still, 
when it stopped right in front of the crosswalk, he would be doing a 
thing that would be perfectly natural for him to do. But it is said 
that he stepped upon the car while it was in motion. Well, that is a 
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question for you, t» begin with. Did he step upon the cu while it 
was in motion? Several persons swear that he did. The motorman 


of the ear 


said that the car was in motion when it passed the cross- 


walk. Mr. Coyle, an entirely indifferent person, said that the plain- 
tiff stepped upon the car while it was in motion. Mr. Bradbury says 
that, not long after the accident happened, the plaintiff himself told 
him that he stepped upon the car while it was in motion. 

But if the car was in motion, you still come back to the question 
whether the act of the plaintiff in going upon the car was a negligent 
act. It appears that the plaintiff had no knowledge of the existence 
of these poles near the track—so near as to be an obstruction, a danger 
to him in his attempt to get on the car. It also appears that the car 
was going very slowly. One witness says that it was going very 
slowly; another speaks of its going at the rate of a mile and a half an 
hour, I believe; another says it was going about as fast as a horse can 
walk (which would, perhaps, be two to three miles an hour); but they 
all agree that it was going very slowly. And, as I[ understand the 
plaintiff, he saw that this entrance was the only entrance upon that 


side of the 


car; that there was no entrance at the rear of the car upon 


that side of the car. 
Now, then, in view of all those circumstances, was it a lack of ordin- 
ary care on the part of the plaintiff to go upon the steps of the car at 


that time? 


It is different when you are dealing with a steam railroad. There 
the courts say, as a judicial rule, that he takes the risk if he goes upon 
a steam-car while it isin motion. There the risk is very great. But 


when you 


come to street cars, especially whea moving slowly, the 


courts do not take the question of risk from the jury, but they refer 
it to the jury, in order that they may pass upon the question whether 
it is the exercise of reasonable care for a passenger to get upon the 
platform of a moving car. So, here, gentlemen, that question is left 
to you, as one to be decided upon your sound judgment. 

Now, if you conclude that the plaintiff was negligent in going upon 
the car, then you must find a verdict against him. For the rule of 


law is well 


settled, that where the plaintiff and the defendant are both 


negligent, and injury springs out of their joint negligence, the plain- 
tiff cannot recover. 

But if you conclude that the plaintiff was not guilty of an act of 
negligence, and that the injuries sprung out of the sole negligence of 
the corporation, then your verdict must be for the plaintiff. 

If you find for the plaintiff, the next question is the question of 


damages. 


That, also, is to be decided by your impartial, cool, deliber- 
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ate judgment. There is no standard by which to estimate the meas- 
ure of the damages. It is to be decided by the exercises of the good 
sense of you twelve gentlemen in the jury-box. You have the right 
to consider the fright and pain attendant upon the accident itself, the 
loss of time to this plaintiff, the loss of his earning ability, and the 
injury to his health. All those things you are entitled to take into 
consideration, and say what, in view of them all, is a fair compensa- 
tion to him for the injuries he sustained. 

[Tbe jury returned in half an hour with a verdict awarding the 
plaintiff $5,000 damages. | 


CHOSEN FREEHOLDERS OF ESSEX COUNTY v. NEWARK CITY NATIONAL BANK. 
(New Jersey Supreme Court, Essex Circuit, November 28, 1891.) 
Action Pending— Payment of Costs as Condition Precedent to Dismissal. 


Mr. S. H. Pennington applied for a stay of pruceedings in a suit at 
law, on the ground that a suit in equity brought to stay the proceed- 
ings was still pending, forasmuch as the order dismissing the bill 
provided for the payment of costs and the costs had not yet been paid. 

Mr. F. W. Stevens answered that the order in Chancery was s9 
drawn that the bill was thereby dismissed and that the payment of 
costs was a subsequent matter. The order was that the said bill be 
and the same is hereby dismissed, and that the complainant pay the 
defendant the costs to be taxed. 

Depusz, J., said: If the order were drawn as such orders are ordina- 
rily drawn, I would stay this suit. It is usual to make the order that 
the suit be discontinued on payment of costs. When the order is drawn 
in that form the payment of costs is a condition precedent, and until 
the costs are paid the suit is not discontinued. If such were the case 
[ would stay this suit on the ground that another suit was pending; 
but as the order is drawn the suit is already dismissed and wholly at 
an end. It is perfectly competent for the Court of Chancery to mould 
its orders in this way; it is not bound to the precedents as the com- 
mon law courts are. The order to dismiss at common law is always 
made on payment of costs, but the Court of Chancery may make its 
order in another form, and since it has done so in this case, there is 
no suit pending and there is no reason why there should be any delay 
in the trial of this cause. 

If Mr. Pennington will have his costs taxed to Mr. Stevens’ client, 
who fails to pay them, I will hear an application from Mr. Penning- 
ton for a stay. 
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IN THE MATTER OF WIDENING A ROAD IN BLOOMFIELD TOWNSHIP. 
(Essex Circuit Court, November 28, 1891.) 
Assessments—Roads— Certiorari. 


Mr. Trimble applied for a certiorari to bring up proceedings for 
laying out and widening a road. He said that one r ason was that 
the commissioners had held their first meeting at three o’clock in the 
afternoon, whereas the act required the first meeting to be held be- 
tween the hours of eleven and two. 

DepvE, J., said that this was sufficient, and called on Mr. Badjeley. 

Mr. Badjeley insisted that the application should have been made 
within sixty days. 

Mr. Trimble replied that the limitation was upon proceedings under 
the act, but these proceedings were only under color of the act, and 
the defects are jurisdictional. 

Depvuz, J., said that this was not a jurisdictional matter; that it 
was like the action of a justice of the peace in trying a cause outside 
of the hours provided by statute; it was a mere irregularity. 

I may allow a writ for benefits, he said, but as to the proceedings of 
the commissioners in entering upon the land, the courts have held 
that where the public authorities have been ailowed to go on and 
spend money it is too late to apply for a certiorari against the resolu- 
tion to make the improvemeut. I think a great deal of our public 
debts have arisen out of the fact that money has been allowed to be 
expended in improvements which were afterwards held illegal. There 
is now a long line of cases requiring the application for a certiorari to 
be made promptly. There are two parties in all these proceedings— 
the prosecutors and the taxpayers. 

Mr. Trimble also insisted that one of the prosecutors had been de- 
ceived by the laying out of stakes. The stakes had been set in one 
place, and now the road was being worked in another, to the great 
disadvantage of the prosecutors. 

Derpug, J., said that, if this were so, he would allow the writ. The 
statute requires the stakes to be set, and a man cannot judge as well 
from a map as the stakes in the ground. If the parties have been 
misled by a mistake in setting the stakes, I will allow a writ, not to 
the whole proceeding, but to the laying out of the road and to thé 
da ages. 
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MAYOR AND COMMON COUNCIL OF NEWARK v. HILL AND TRUSTEES OF THIRD 
PRESBYTERIAN CHURCH IN NEWARK. i 


(Essex Circuit Court, January 2, 1892. 


Kjectment—Service of Summons on Corporation. 


Application was made on behalf of plaintiff for an order directing 
the method of service of summons against the defendant corporation 


in an action of ejectment. 


The plaintiff’s counsel stated that the ejectment act directs the 
method of suing individuals only, and makes no mention of corpor- 
ations, and that the provisions in the corporation act only apply to 


personal actions. 
DepuE, J.: 


I will make an order directing the service of the sum- 


mons upon the president of the defendant corporation. 
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MR. JUSTICE BRADLEY. 


Joseph P. Bradley, Associate Justice of 


the Supreme Court of the United States, 
died at his home in Washington, on Fri- 
day, Jannary 22d, in the seventy-ninth 
year of his age. 

held on the 


following Monday, in the North Reformed 


The funeral services were 


Church, in Newark, where he lived so long, 
and he was buried in the family plot in 
Mt. Pleasant Cemetery. The funeral was 
attended by the Chief Justice of the United 
States and several of the Associate Justices 
and other Judges and officers of the Fed- 
eral Courts, besides the Chancellor and the 
Vice Chancellors and Justices of the Su- 


preme Court and Members of the Bar of 


New Jersey. 
A meeting of the Bar of New Jersey was 


held at the Chancery Chambers, in New- 


ark, and a committee was appointed to pre- 
pare resolutions. Mr. Theodore Runyon, 
in presenting them, said : 

Before presenting the resolutions which 
the committee have adopted, I will be glad 
to say a word or two of commemoration. I 
cannot hope by any expressions of mine to 
add to the force of the eulogiums which have 
already been pronounced upon the distin- 
guished jurist on the occasion of whose 
death we have assembled. I can only add 
another to the well-deserved and just tri- 
his excellence and 


butes to public and 


private worth. Sometimes, when we are 
similarly convened, we are called upon to 
regret a life untimely ended, noble aspira- 
tions left unattained and brilliant prom- 
But such 

In the 


fullness of his years and crowned with 


ises of future success unfulfilled. 
considerations have no place here. 


honor, after a long period of great useful- 
ness in a great sphere for which he was 
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eminently fitted, Justice Bradley has laid 
down the burden of life. He served the 
country for more than a generation in one 
of its highest places—in one of the greatest 
tribunals in the world. No man ever came 
to it better equipped than he, and even 
when he entered upon its duties, no spirit 
of prophecy was needed to predict that he 
would surely attain the eminence which he 
so speedily reached. Ofttimes associated 
with him in business matters while he was 
at the bar, I came to know him extremely 
well and to enjoy his friendship and to 
admire his ability, his learning and his 
other great qualities. He was happy in 
reaching early the goal of his honorable 
and praiseworthy ambition. He was happy 
in his work and his environments, and his 
success, so that to the last he continued 


his congenial public employment. His, 
too, was a euthanasia. Surrounded by 


family and friends in the very midst of his 
labors, he retired from the scene with the 
honor due to a life successfully devoted to 
the public welfare. 

After a preamble speaking affectionately 
and with admiration of Judge Bradley’s 
character and career, the resolution was as 
follows : 

‘¢ Resolved, That the following minute be 
adopted : 

‘* Tt is fitting that amid the universal ex- 
pressions of regret on the occasion of the 
death of Mr. Justice Bradley, the barof New 
Jersey, of which he was an eminent and 
highly esteemed member during all his pro- 
fessional life, and which from consequent 
association with him has a special knowl- 
edge of his qualities and characteristics, 
should express its sense of the justness of the 
public estimation of that distinguished jur- 
ist. Before his advancement to the bench, 
he lived among us for many years and was 
prominent in public and private business. 
His interest in the State and its welfare 
continued to the end of bis life. He was 
public spirited and enterprising, and of 
strong and outspoken patriotic impulses 
and convictions. Though he never sought 
political office, he never shrank from active 
participation in public affairs when called 
by the voice of his fellow citizens. In the 


or 


9 


practice of hi? profession he was employed 
in the most important causes of his time, 
and he exhibited the same high traits which 
made him so conspicuous in the judicial of- 
fice. He was acute, wise, careful and con- 
scientious, serving with signal ability and 
fidelity the interests very often of very 
great magnitude committed to his charge. 
His elevation to the bench of the Supreme 
Court of the United States and his excep- 
tional success in the discharge of the im- 
portant duties incumbent on him there 
were a source of gratification and pride, not 
only to the bar from which he was taken, 
but to the people in general also. When 
he was appointed, his reputation had passed 
far beyond the boundaries of the State. 
His fitness for the place was conceded by 
all who knew him, and his years of long ser- 
vice, as they passed by, only made his judi- 
cial excellence more and more manifest and 
undeniable. » By nature he was self-reliant, 
industrious and energetic, and in his career 
he furnished a striking and encouraging 
example of what may be accomplished by 
unaided efforts with those qualities alone. 
He was especially distinguished for his 
erudition. In legal learning he had no 
superior and but few equals, and the 
extent of his acquirements in other de- 
partments of knowledge was surprising. 
Thoroughness was a characteristic of his 
varied attainments in whatever field® Ot 
unimpeachable integrity, patient in hear- 
ing, of large experience at the bar and on 
the bench, industrious and painstaking in 
investigation, sound and just in judgment, 
deliberate and courageous in decision, he 
combined in himself all the qualities of a 
great judge. ‘To the advantage of our in- 
stitutions and to the benefit of the people™ 
he has left the deep and ineffaceable im- 
press of his strong and enlightened mind 
upon the law as declared and administered 
by the august tribunal of which he was so 
eminent a member, and he has closed in 
honor a long, well spent and useful life, 
much of it passed in an exalted sphere of 
wide responsibility in which he won great 
and well merited distinction. 

‘‘Resolved, that a copy of these resolutions 
be sent to his family with our respectful 
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ad 
sympathy in their bereavement, and that 
they be entered upon the minutes of the 
Cireuit Court of this county.”’ 
Mr. Cortlandt Parker, in seconding the 
resolutions, said : 
‘**T feel as if this were an occasion upon 
which I should 
speak ; the death of Judge Bradley is so 


hardly trust myself to 


much of a private grief, and calls back 
such distant and such tender memories. It 
is a sorrowful position, indeed, to stand 
over the corpse of an intimate friend of 
over half a century, a companion for nearly 
forty years, nearly a decade of which we 
were uader one roof, and for most of that 
were room-mates. But just because of all 
this am I, perhaps, best fitted to tell the 
story of his life; and rightly portray his 
character. There is no one living, in my 
belief, who knew him so long and so well. 

“* Joseph P. Bradley was the son of Philo 
Bradley, a farmer, resident in the Helder- 
berg Mountain district, distinguished as 
the scene of the Anti-Rent Van Rensselaer 
disorders, and Mercy Gardiner, sprung from 
a Rhode Island family. He was the eldest 
son of eleven children. His fither was 
but himself. 
His opportunities for education were of 
His only schooling was in 


nineteen years older than 


the slightest. 
the country Winter school of the district. 
But his proficiency was such, especially in 
mathematics, that at sixteen he was him- 
self the Winter school teacher, and thus 
his determination grew, somehow and some- 


where, to get a liberal education. For 
awhile he saw no way. Two or three 


years slipped away till, full of purpose, he 
one day made up a bundle of his clothing, 
and started on foot away, expecting to 
reach New York, and there, somehow, ac- 
complish his object. On his way he 
met the Dutch Reformed clergyman of the 
village. The good man stopped him and 
said that he had long noticed him ; that 
he thought that he ought to have an edu- 
cation, and that if he would come to his 
study he would teach him Latin and Greek. 
Most joyfully did he accept this offer, re- 
turned to his home, was furnished with 
grammars, with a copy of Viri Rome, a 


selection from Livy, much used in old 
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times, and a copy of the Greek Testament. 
The following Fall, I believe, he came 
with a friend to Rutgers College, in New 


Brunswick, sent there by the Reformed 
Dutch denomination; through the recom- 


mendation of his clerical friend and 


teacher. His classical learning consisted 
of a partial acquaintance with the Latin 
book I have mentioned, and with three or 
four chapters in the Greek Gospel of St. 
John, and a thorough knowledge of the 
Greek and Latin grammar. 

‘**T met and was introduced to him the 
day he arrived. His homespun attire, and 
his lack of all cultivation in social ways, 
made him at first an object of curiosity. 
He entered the literary society to which I 
belonged, and the class below me. At the 
same time the late Secretary Frelinghuysen 
entered my class, and also the same society. 
But Mr. Bradley was too poor to live in 
town. He took 
mile or so away, and studied with such 


board with a farmer a 
industry that he became ill with what was, 
On his 
recovery, and the next year, his proficiency 


or threatened to be, brain fever. 


was so great that he leaped into our class, 
aud then, spite of much emulation, strode 
rapidly to its head. There was one great 
difference between him and nearly all the 
others of the class. He was twenty years 
old when he We were 


mostly lads from fourteen to sixteen. He 


came among us. 


sought for knowledge not only for the 
love of it, but as means to an end; asa 
tool with which to work out a future. We 
little more than vessels into which 
knowledge was poured, learning our les- 


were 


sons in the routine of duty, but, until 
we graduated (almost), without object or 
purpose. 

“ There occurred a struggle for right be- 
tween our society and thé faculty, which 
developed the 
members. In this Bradley was our leader. 
It lasted the best part of a year. It re- 
quired a sort of diplomatic correspondence 


greatly characters of our 


on our part, first with the faculty and then 
with the trustees. Our case was set forth 
by Judge Bradley in a paper which was 
regarded by the trustees as a most remark- 


able production. I remember that one of 
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them was reported to have said that it was 
worthy of John C. Calhoun for pungency 
and precision. 

‘*This contest led us all to think that 
Judge Bradley should abandon thinking of 
the profession for which he received his 
education, and that the law was his proper 
field. Carrying out this idea, he accepted 
the offer of a classical school at Millstone, 
in Somerset county, left college, and in 
consideration of his scholarship, was ad- 
mitted to a degree the following commence- 
ment, while he resigned claim to class 
honors. 

‘* He proved a splendid teacher. He was 
so clear; so simple—he made his pupils 
think and love to think. His success sug- 
gested the probability of his adopting 
teaching as a profession. 

‘*But he had three warm friends who, 
after graduating, studied law. One, best 
beloved, I think, of all, lived in New York, 
and, I shall ever believe, to the great loss 
of literature as well as law, died young. 
Another was Secretary Frelinghuysen. I 
had come to Newark and entered the office 
of the latter’s uncle, the noble Theodore 
Frelinghuysen; and we were all three very 
anxious to get our friend here also. 

‘‘A fortunate opportunity offered. The 
late Archer Gifford was then Collector of 
this port. He needed an Inspector of Cus- 
toms; and the duties of the office were 
trivial. * An acquaintance between him 
and our friend was brought about. He re- 
ceived the appointment, paid off in time 
his obligation for the education he had re- 
ceived; studied the law with Mr. Gifford, 
and established himself in practice in this 
city. 

‘* How successful he was—how deservedly 
successful—how deep and full was his legal 
learning ; how enthusiastic his love of 
legal lore, even more than of legal practice 
—how varied were his attainments in liter- 
ature, science, art, history, antiquity, Bib- 
lical learning, everything which could em- 
ploy the intelligent mind—how wonderful 
was his memory, not of phraseology, but of 
facts and doctrines, his brethren of the bar 
all knew, not here only, but throughout the 
State, So do his brethren of the august 


tribunal to which, in time, he was elevated. 
I am myself free to say that I have never 
met a man who surpassed, I doubt if I may 
not say, equalled, Joseph P. Bradley in the 
extent, variety, and exactness of his erudi- 
tion, whether professional or otherwise. 

‘*His talent as an advocate was great— 
not specially so in merely fact causes, but 
on questions of law; and before the bench, 
right or wrong, he was always among the 
foremost. And his shrewdness in manage- 
ment was distinguished. 

‘* His special intellectual distinction was 
thoroughness. He was never satisfied till 
he got to the very bottom of every subject 
to which he devoted himself. When he was 
in college, and in the law office, he studied 
topics, not text books. He used these to 
aid him in digging out the truth. But he 
accepted nothing on an ipse dixit. He ex- 
plored and mined, till he got at what he 
thought was truth, and thus fitted himself 
to present his cause. 

‘‘Secretary Frelinghuysen and _ he, 
throughout their professional career, were 
often associated. Together they were most 
dangerous opponents. 

‘* Judge Bradley was not generally an 
eloquent speaker. He was always earnest, 
clear in his views, and lucid in their ex- 
pression. Once in the defense of a murder 
ause, in which he aud I were together, he 
displayed capacity as an orator for which I 
had never before credited him. He was 
like Webster in weight of thought and 
solemnity of diction. 

‘‘As an associate, and a friend, he was 
always kindly and manly. He failed in 
no respect. He sought no popularity; at 
least he practised no popularizing arts. He 
was always glad to do a kindness. He 
loved to be hospitable. He did not forget 
his own interest, but he invaded no one’s 
else rights. 

‘*He was a patriot. In the times that 
tried men’s souls, he was ever on the right 
side. And his position enabled him to be 
exceedingly useful. In church, as well as 
State, he was always ready to do his part. 
He had much to do with the founding and 
erection of the church, from which he is to 
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be buried. As< a Biblical scholar he had 
few equals. 

‘*T have dwelt so minutely upon his life 
and history, because they are full of in- 
struction and, encouragement to young 
men. His wasa great mind. But it was 
through severe study, through the habit, 
of which I have spoken, of thoroughness 
in investigation. True, he had natural 
ability of very high order. But his disad- 
vantages, so called, were advantages to 
him, because of his strength of purpose, 
his love of work and love of thoroughness. 
He became what he finally was through 
resolution and effort. He loved work. 
Ten years ago he had the legal right to re- 
tire from his post, keeping his salary for 
life. Time and again have I been asked, 
Will he resign? My constant reply was, 
no; as long as he can be useful upon the 
bench, he will stay there. He cannot be 
idle. 

‘**T have not said half enough, but I must 
occupy no more time. This much I could 
not forbear. I help bury to-day the last 
of all the citizens of this present county 
who were at its bar, active practitioners 
when I began the practice of the law. 
With what sorrow, with what a sense of 
coming loneliness, you can all imagine. 
He has gone, a shock of corn in its season— 
useful, distinguished, venerated, beloved. 
He has gone, I feel sure, relying on the 
merits of his Saviour, to a blessed home 
above. May his life and example inspire 
all the young who follow him. Requiescat 
in pace in wternum.”’ 

Mr. A. Q. Keasbey then made an address 
and Mr. Colie and Mr. John Whitehead 
made a few remarks. 


MANNING M. KNAPP. 


Mr. Justice Knapp died suddenly on Jan- 
uary 27. He was engaged in charging the 
Grand Jury of Hudson county, and while 
he was speaking very earnestly of their duty 
with respect to notorious violations of the 
Sunday laws, he stopped suddenly, his 
head sank back upon his chair, he was car- 
ried into his own room, and within five 
minutes he expired. 
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He died at the post of duty in the full 
exercise of all his powers to the very last. 
He was not yet sixty-seven years of age, 
and the sudden cutting off of his life isa 
great loss to the State. It is felt as a per- 
sonal grief to lawyers, who practiced in 
Hudson county, where he had not only the j 
respect, but also the sincere affection of the 
bar. Members of the bar from all parts of 
the State, and the Judges of all the higher 
courts attended his funeral at Hackensack 
on the following Saturday. On the day 
before, at the meeting of the bar of Hudson 
county, many earnest and affectionate 
speeches were made, and the estimate of 
his services and his character by those who 
knew him best is expressed in the resolu- 
tions then adopted: 

‘* Resolved, That in the sudden death of 
Justice Knapp the State of New Jersey has 
lost an eminent citizen, and her judiciary a 
distinguished member. 

‘*Judge Knapp was a man of easy and 
pleasant address, genial and courteous in 
social intercourse, and companionable in an 
unusual degree ; quick in his sympathies, 
ever open-handed to the appeals of charity, 
pure and simple in all his habits of life, 
quiet and unostentatious in his many 
kindly acts for the relief of the unfortunate, 
tolerant to the opinions and shortcomings 
of others, and of a wide and liberal culture 
beyond the lines of his profession. 

‘* He was a judge possessed of many attrac- 
tive and noble qualities. Patient and in- 
dulgent in his treatment of the bar, listen- 
ing with equal graciousness to the ignorance 
of youth and to the wisdom of experience ; 
firm, yet courteous in his rulings, at times 
almost apologetic in his refusals, as if afraid 
to wound, though not afraid to strike ; 
clear and exact in his statements of fact, 
strong and lucid in his exposition of law ; 
an expert in reading the character and mo- 
tives of men—determined to get at the 
truth that justice might be done—it was 
but natural that the seventeen years during 
which he was with us, in a position which 
he adorned with virtue and learning, should 
have warmly attached him to us all. 

‘* Affable and unconstrained, yet dignified 
in his intercourse with his brothers upon 
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the bench. he was naturally sought out by 
them ; with easy aptitude for the disposi- 
tion of business, his full share of the labors 
of the courts fell upon him, and an exam- 
ination of his decisions fully demonstrates 
that he was a man of large learning in the 
law, possessed of great quickness in grasp- 
ing the controlling facts, combined with a 
happy faculty of adaptation of the law to 
those facts. 

‘* While sincerely mourning the death of 
Judge Knapp, we could hardly have wished 


him a happier release. He lived a life of 


purity, filled with honest efforts prompted 
by noble ambition, characterized by lofty 
integrity, and died full of years at the 
highest point of his career in an overtaxing 


effort to defend and uphold the majesty of 


the law. In the midst of the eloquence he 
fell asieep, to awaken to the veiled wonders 
of another world. His life and death should 
both be our emulation and our pride. 

‘Resolved, That the secretary of the as- 
sociation transmit a copy of these resolutions 
to the family of deceased, and cause the 
same to be entered on the minutes of the 
courts of Hudson county. 

‘* Resolved, That the bar of Hudson 
county attend the funeral of the deceased 


in a body. 


GARRET BERRY. 


At about 8 o’clock on New Year’s night, 
Mr. Berry, while walking up Market street, 
Newark, was stricken with a sudden illness; 
it was thought apoplexy, and while being 
taken to the hospital in an ambulance, died. 

Mr. Berry was born in Hamburg (then 
Warren, now Sussex county), January 3, 
1832, and was therefore, within two days 
of his sixtieth birthday. When quite a 
young man he commenced teaching school 
part of the year, and would attend the Col- 
legiate Institute at Trenton another part 
of the year, paying for his tuition by teach- 
ing mathematics and grammar. When the 
State Normal School was opened at Tren- 
ton, he entered that institution to perfect 
himself in the new methods of teaching, 

and graduated in 1858. 

While attending that school he met Eliza- 

beth Ludlam, of Cape May county, whom 


he married in March, 1857. He came to 
Rahway in 1859, taking the principalship 
of the Columbian school, and many of his 
old pupils are now business men in that 
city and elsewhere. In 1860 he commenced 
studying law with Thos. H. Shafer, and was 
admitted to the bar in 1864. 

In 1880 Mr. Berry was appointed city at- 
torney for Rahway, which office was held 
by him at the time of his death. 

At the opening of court on Tuesday, Jan- 
uary 5th, Senator Marsh, in behalf of the 
Union County Bar and Library Association, 
made appropriate reference to the death of 
Mr. Berry. Hesaid Mr. Berry passed away 
at the threshold of the year, and while ap- 
parently in physicai health and as his breth- 
ren of the bar knew, in the full vigor of his 
mental capacity. Mr. Berry, he said, was 
a faithful and kind man, ever attentive 
to his clients’ interests. His death brought 
to remembrance, even more forcibly than 
in the cases of the others who had died dur- 
ing the past year, that while in the midst 
of life we are in death. 

Mr. Marsh asked that a committee be 
appointed to prepare resolutions. 

Judge Van Syckel responded that the 
court regretted to hear of the death of Mr. 
Berry, for whom the members had the 
highest respect and esteem, as a man and 
member of the bar, and cheerfully con- 
curred in the request for a committee, ap- 
pointing as such, Senator Marsh, Judge 
Alward and Mr. Shafer, of Rahway. 





FACETI A, 


A story is told of a well-known judge, 
who is noted for his fondness for conveying 
to jurors, in his charges to them, his own 
opinions with regard to the merits of the 
case. In one case he had done so with 
great plainness, but, to his amazement, the 
jury remained out for hours without com- 
ing to an agreement. The judge inquired 
of the officer what was the matter, and 
learned that one juror was holding out 
against the other eleven. He sent for the 
jury at once, and, stating to the jurors 
that he had plainly intimated how the case 
ought to be decided, said he understood 
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that one juror was holding out against the 
He proceeded to rebuke the 
jury sharply. The obstinate juror was a 
nervous little man, and as soon as the 
judge was done, he rose and said: ‘* Your 
honor, may I say a word?’’ ‘‘ Yes, sir,”’ 
said the indignant judge; ‘‘ what have you 
say?’ ‘* Well, what I wanted to say is, I 
am the only fellow that’s on your side.’’ 


other eleven. 


A WESTERN WEDDING. 


It happened long ago, in a western min- 
ing town. There wasn’t a preacher in the 
place, and when an exceedingly raw young 
man and woman desired to get married, 
the services of the police judge were called 
in. He had never had any experience 
in that branch of his authority, but, with 
true western enterprise, he agreed to tackle 
the job, and the culprits were brought 
before him. 

‘Stand up,’’? he said, as they seated 
themselves, and they stood up. 

‘*Come forward to the bar of justice,’’ 
he continued, with a pompous effort, and 
they came. 

‘*Guilty or not guilty ?’’ 
they stood before him, holding hands. 

‘* Guilty, your honor,’’ responded the 


he asked, 


groom. 

** Ts this your first offense ?’’ 

‘* Tt is, your honor; so help me.’’ 

‘* Well, there’s nothing to do but impose 
a life sentence on both of you and a 
the groom for the costs.”’ 

‘*How much, your honor?’’ asked the 
groom, going down into his pockets. 

‘**Ten dollars.’’ 
The groom handed it over. 
‘* The case is dismissed,’’ announced the 
innocent things 


judge, and the 


. marched out of the room as radiant asa 


young 


June morning when the sunlight kisses the 
roses until they blush again. 


A LAW YER’S FAT FEE. 


Not long ago, Mr. Morris Butler, of Indi- 
anolis, son of John M. Batler, who had 
just arrived home from an evening party 
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at two o’clock in the morning, heard a car- 
riage drive up to the house, and a moment 
later answered a ring of the door hell. A 
young man of handsome face and energetic 
manner blurted out, without ceremony: 

‘* What States can cousins legally marry 
in ?”’ 

**T don’t know,’’ said Mr. Butler, as 
soon as he could recover from the effects of 
his visitor’s bluntness, ‘‘ but I will ask 
father.’’ 

He went up 
knocking, aroused his father. 

‘* Father,”’ ““what States can 
cousins legally marry in ?’’ 

** Kansas,’’ was the single word in re- 
sponse, between what sounded suspiciously 


stairs, and, after much 


said he, 


like snores. 

Mr. Butler returned down stairs. 

‘* Well, what does he say?’’ asked the 
visitor. 

‘* Kansas,’ 
laconically. 

** Thank you !”’ 
the young visitor was gone. 

Nothing further was thought of the inci- 
mail brought Mr. 


replied young Mr. Butler, 


The door was closed and 


dent until yesterday’s 
3utler a certified check for $200 for ‘‘ legal 
advice,’’ from his hitherto unknown client. 
This is probably the highest rate per word 
ever paid for legal advice. It divides into 
$100 per syllable and $33.33 per letter. 


” 


AN ILLEGIBLE PRESCRIPTION. 


A gentleman received a note from his 
lawyer which he was unable to decipher. 
On his way to his office he met a friend at 
the door of a drug store. The friend, after 
vainly attempting to read the note, sug- 
gested that they step inside and hand it to 
the druggist without comment. The drug- 
gist, after studying it in silence a few min- 
utes, stepped behind his prescription case, 
and in a short time returned with a bottle 
of medicine, duly labeled and_ bearing 
directions. When the gentleman saw his 
lawyer he was informed that the note was 
a notice for him to call at his office between 
3 and 4 P. M. of the following day. Itisa 
pretty difficult matter to ‘‘ stick ’’ the reg- 
ulation druggist, 
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